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Die TAY 27 Martii, 1704. 


IT is Ordered by the Lords Spiritual and Temporal in 
Furliamont Aſemb] ed, That the Report made from 
Ibe Lords Committees, A ppointed to draw up the 
State of the Caſe upon the Wert of Err or, lately Depend- 
ing in ibis Houſe ; Wherem Mathew. w Aﬀbby was Plam- 
t 15 and William White and, others Defendauts, and the 
Reſolutions made this Day relating theremto, ſhall be 
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Aſhby againſt White, & al 


H E Plaintiff in this Action declares, That the 28th of December, In 
the 12th Year of King Villiam the Third, a Writ iſſued out of Chancery, 
Directed to the Sheriff of Bucks, reciting, That the King had Ordered a 
Parliament to be held at Veſtminſter, on the 6th of February following: 
The Writ commanded the Sheriff to Cauſe to be Elected for the County 
Two Knights, for every City Two Citizens, and for every Borough Two Burpefles 
Which Writ was Delivered to the Sheriff, who made a Precepr in riting, * the 
Seal of his Office, Directed to the Conſtables of the Borough of Aylsbury, Commanding 
them to Cauſe Two Burgeſſes of the ſaid Borough to be Elected, Cc. which Precept was 
delivered to the Defendants, to whom it did belong to Execute the ſame. By Virtue of 
which Writ and Precept, the Burgeſſes of that Borough, being Summoned, did Aſſemble be- 
fore the Defendants to Elect Two Burgeſſes; And they being ſo Aſſembled, in Order to 
make ſuch Election, the Plaintiff being then a Burgeſs and Inhabitant of that Borough, 
being duly Qualified to give his Vote at that Election, was there ready and offered his 
Vote to the Defendants, for the Choice of Sir Thomas Lee, Bar. and Simon Mayne. Eſq; 
and the Deſendants were then required to Receive and Admit of his Vote. The Defen- 
dants being not Ignorant of the Premiſſes, but Contriving, and Frandulently, and Mali- 
cioufly intending to Damnifie the Plaintiff, and to Defeat him of that his Priviledge, did 
hinder hit from giving his Vote, and did refuſe to Permit him to give his Vote; ſo that 
the two Burgeſſes were Elected without any Vote given by the Flaintiff, to his Damage, 


* 


c. upon not Guilty pleaded, the Cauſe went down to Tryal, and a Verdict was given 
for the Plaintiff, and Five Pounds Damages, and alſo Colts. ET rm og 
It was moved in the Court of King's-Bench in Arreſt of Judgment, That this Action 
did not lye, and that Point was argued by Council, and afterwards by the Court. | 

The Lord Chief Juſtice Holt was of Opinion, That Judgment in this Caſe ought to be 
given for the Plaintiff; but Mr. Juſtice Powel, Mr. Juſtice Fowis, and Mr. Juſtice Gold be- 
ing of a different Opinion, Judgment was Entred for the Defendant ; whereupon the 
Plaintiff brought a Writ of Error in Parliament; and the Cauſe being Argued at the Bar 
of the Houſe of Lords by Council, and Ten of the Judges, who were preſent in the Houſe, 

being heard, and the Matter fully Debated by the Lords, the Houſe was of Opinion, Thar 
the fad ment given in the King's-Bench was Erroneous, and that the Plaintiff had a good 
Cauſe of Action, and ought to have Judgment. Te 85 
To maintain this Opinion, theſe three Poſitions were laid down. | | 
I. That the Plaintiſt, as a Burgeſs of this Borough, had a Legal Right to give his Vote 
for the Election of Parliament Burgeſſes. | Wage b 
II. That as a neceſſary Conſequence thereof, and an Incident inſeparable to that Right, 
he muſt have a remedy to Aſſert and Ma'ntain it. 1 
III. That this is the proper Remedy which the Plaintiff hath purſued, being ſupported 
by the Grounds and Principles of the Ancient Common Law of England. 

To make good the Firlt Poſition, That the Plaintiff has a Legal Right to give his Vote 

3t the Election of Burgeſſes for this Borough, it was ſaid, That it is welt known the 
Houſe of Commons conſiſts of Knights, Citizens and Burgeſles. 5 

The Knights of Shires repreſent all the Free-holders of the Counties, Anciently 
every the leaft Free-holder had as much right to give his Suffrage, as the- greateſt Owner 
of Lands in the County. This Right was a part of his Free-hold and Inherent in his Per- 
ſon by reaſon thereof, and to which he had as of a Title as to receive the natural Pro- 
fits of his Soil, This appears by the Statute of 8 H. 6, Cap. 7. which Recites the great | 
Inconvenience which did ariſe in the Election of Ta of the Shires, by Men that were 
of ſmall Subſtance, who pretended to haye an Equal Right with Knights and Eſquires of 
the ſame County, therefore that Right was Abridged, and Cone only to ſuch Free- 
holders as had Forty Shillings per Aunum; but thereby it appears, that the Right which 
a Free-holder hath to Vote in the Election for Knights of the Shire, is an Original and 
Fundamental Right belonging te him as he is a Free-holder. 7, ĩ˙ 
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The Second and Third fort of Men, which compoſe the great Repreſentation of the Peo* 

le of England, are Citizens and Burgeſſes, who though they differ in Name, yet are in 
flerice and Subltance the ſame, for every City is a Borough, and as ſuch ſends Mem- 
bers to Parliament Ke 

There are two forts of Boroughs, the one more Ancient, the other more Modern. 

Of the firſt tort are the moſt Ancient Towns of England, whoſe Lands are held in Burgage, 
and by Reaſon thereof had the Right and Priviledge annexed to their Eſtates, of ſending 
Burgeſſes to Parliament. 

The ſecond fort are thoſe Cities and Boroughs that have a Right by Preſcription, time 
Immemorial, or by Charter, within time of Memory, to chuſe Burgeſſes tor the Parlia- 
ment; both theſe are upon ſeveral Foundations, the one as belonging to their Burgages, 

the other as belonging to theif Corporarions ; the firſt is a real Right belonging to their 

Houſes and Lands, the other is a Perſonal Right belonging to their Body Politick. | 

As for the firſt, it is ſufficiently deſcribed in Littleton's Tenures, Seck. 162, 163, 164. 

A Tenure in Burgage is a Tenure in Socage, and is called a Terute in Burgage, becauſe 

theſe are the moſt Ancient Towns in England, and from thence came the Burgeſſes to Par- 

liament, and they who have this Priviledge, have it as belonging to their Eſtates or Poſ- 
| ſeſſions, 1 i 78 3 
The other Right of chuſing Parliament Burgeſſes, is not Annexed to any Free-hold or 

Eſtate in Poſſeſſion, but veſted in the Corporation of the Place, and is Created in this 

manner, VIZ. 3%%%ͤͤ . uo = 
When a Town was Incorporated, a Grant was either then, cr after made to the Body 

Polinck, that they ſhall have two Burgeſſes for the Parliament, to be choſen either by 

all the Freemen and Inhabitants of the Place, or ſuch a ſelected Number, as is preſcri- 

bed by the Charter. | „ 3 „„ 

The Inheritance of this Priviledge is in the whole . 5: aner Aggregate, but the Be- 
nefit, Poſſeſſion and Exerciſe is in the Perſons of thoſe, who by rhe Conſtitutions of thoſe - 

Charters are appointed to Elect. Pu 55 

And in all Caſes where a Corporation hath ſuch a Priviledge, the Members thereof in 
their private Capacity have the Benefit and Enjoyment thereof, becauſe rhe Corporati- 

on, as ſuch, is not to be Repreſented : For it is not neceſſary that ir ſhould have any E- 

{tate, but by being a Corporation they have only a Capacity to have Eſtates. Forres 165. 

Hyward & Fulcher. For as the Citizens and Freemen of a Place are Incorporated for the bet- 

ter Government of thoſe of the Place, fo is this Priviledge of having Burgeſſes given for 

the Advantage of the particular Members thereof, whoſe Effates are to be bound by the 

Acts of their Repreſentatives. 5 5 
gd. 3. And therefore the Wages of Citizens and Burgeſſes were always leyied not upon the 
= a or Goods of the Corporation, but upon the Goods and Eſtates of the Members 
>” knee, oe, | 5 F 

ſt appears by other Inſtances, that it is uſual and proper for Corporations to have 
Intereſts Granted to them which Enure to the Advantage of the Members in their pri- 
vate Capacities. Moore $42, Sir Thomas Waller verſus Hanger. The King Granted to 
the Mayor and Citizens of London, that no Priſage be taken and paid for Wines of the 
Citizens and Freemen of London. This Enures to the Benefit of every Citizen and Free- 
man of London for his own Wines, in which the Corporation of the City hath no In- 
tereſt, | A 1 | 3 . 
The ſame thing appears by the Caſe of Valler and Spateman, 1 Saund. 343. and by the 
Caſe of Meller and Walker, Theſe Inſtances make it ſufficiently appear, That though the 
Inheritance of this Franchiſe, be in'the Body Corporate, yer it is for the Benefit of the 
Particular Members thereof: And it is certainly a great Advantage for the Men or In- 
habitants of a Place to chuſe Perſons to Repreſent them in Parliament, who thereby will 
thave an Opportunity, and be under an Obligation to Repreſent their Grievances, and Ad- 
vance their Profit. | 5 GN 8 
Ot this Opinion have Two Partiaments been, as appears by Two ſeveral Acts, the one 
24 © 35 H. 8. Cap. 13. the other 25 Car. 2. Cap. 9. The firſt is an Act for Making 
Knights and Burgeſſes within the County and City of Chefier, which begins in this man- 
ner, In humble wiſe ſhew to Tour Majefly , The Inbabitants of Tour Graces County Palatine of 
Cheſter, That they being Excluded and Separated from Tour High Court of Parliament to have : 
any Burgeſſes within the ſaid Court, by reaſon whersof the Inhabitants have hitherto ſuftained ma- 
nifold Lojſes and Damages, as well in their Lands as Goods and Bodies; Therefore it was En- 
ated, That they ſhou'd have Knights for the County, and Citizens for the City of Cheſter - 
Tue other Act which Conſtitutes Knights and Burgeſſes for the County Palatige and City 
5 


of 


's 
a. 
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of Durhom, Recites, That the Inhabitants thereof hitherto bad not that Liberty and Prioi 


ledge of Elefing and Sending Knights and Burgeſſes to the High Court of Parliament. 3 
The Application of theſe two AQsis very plain; The firſt ſaith, To be excluded from 
ſend in Naichts and Burgeſſes to Parliament, is a Damage to Lands, Goods and Body , 
The other faith, Thar it is a Li and Priviledge to ſend them. 
Thus the Right of Election is Explained, and ſhewed to be a Legal Right. 
That of Electing Knights of Shires belonging to and inherent in the Free-hold. 
The other of Electing Burgeſſes is belonging in ſome Cities and Towns to the Real E- 
ſtates of the Inhabitants; and in others is veſted in the Corporation for the Benefit of 
the particular Members, who are the Elettors ; the having of which is a great Be- 


nefit and Advantage to the People thereof, and will prevent great Loſs and Damage that 


otherwiſe wou'd Enſue. | 


IL It follows, That in Conſequence of this Right or Priviledge the Polleflors thereof 

muſt have a Legal Remedy to t and Maintain it. es 
It was ſaid, That there are many Rights for which a Man has no Remedy by the Com- 

mon Law, as in Caſe of a Legacy given, if it be nor paid, the Party cannot bring an A- 
ction for it. This is very true, but not Applicable to the preſent Purpoſe ; For the Conſti- 
tution of the Exgliſh Government has wiſely diſtributed to ſeveral Cound the Determina- 
tion of proper Cabſes, but has left no SubjeR, in any Caſe where he is Injured, without his 
Adequate Remedy, if he will go to the right place for it. If a Man will ſeek for a Re. 
medy at Common Law for 2 . by our Canſtitution is to be Kecovered in 
the Eccleſiaſtical Court, it is his own Fault if he do not Recover, as it wou'd be if heſhou'd 
begin a Suir for Land in the Court of Admiralty, orgo for Equity to the Common Pleas. 

But there is no ſuch Notion in the Law of England, as à Right without a Remedy, 

He who loſes or Jour his Remedy, loſes his Right : If a Man has a Bond tor Payment 
of One Thouſand Pounds, be has no Remedy to Recover this Money but by Action; 
| therefore if he Releaſes all Actions, he loſes his Right to the Money, becauſe he has gi- 


ven away the Means to Recover it, Coke's 6th. Rep. 58. Bridgman's Caſe. If a Man — | 


chaſes an Advow ſon, and at the next Avoidance ſuffers an Uſurpation, and brings not 
the Quare Impedit in time, he hath loſt all manner of Remedy, and in Conſequence his 
Right, to which neither he nor his Heirs can ever be reſtore l. 
| Would it not look very ſtrange in a Conſtitution ſo Formed, that the Commons of 
E#gland have an undoubted Share in the Legiſlative Authority, which is co be Exerciſed 
by their Repreſenratives choſen by rhemſelves, in which every Free-holder of Forty Shil- 
lings per Aunum, hath a Right to Vote for the County, every Citizen for a City, and eve - 
ry Burgeſs for a Borough; that if the Sheriff, or other Officer who is to cauſe the E- 


lection to be duly made, ſhall hinder or deprive any of thoſe Eleftors of his Right, the ö 


Perſon injured ſhall have no Remedy, though the Injury be done to ſuch a Right 


» 
the Security whereof the Lives, Liberty and Property of all tho People of Exeland fo 


much depend. WY . . | 
That the Defendants in this Caſe by hindring the Faintiff from Voting, have done ill, 
cannot be denied becauſe, they have Excluded one Ho has a Right from his Vote. Then 
if the Law doth not allow an Action to the Party Injured, it tolerates the Injury, wkich 
is abſur'd to ſay is tolerable in any Government. 


There was much weight laid upon the Caſe of Ford and Hoskins, 2 Cro. 288. Mo. $42. 
which is, that where, by the Cuſtom of the Manor, every Tenant for Life might Name 
his Succeſſor for his Life, whom the Lord is to Admit, if one be Named, and the Lord 
refi:ſes to Admir him, it was heid, an Action on the Caſe would not lye, becauſe the 
Nominee had no Right without being Admitted. But the Reaſon 55 * that Opinion, 
ſhews it has no Relation to this Caſe, for the Plaintiffs Right of Voting is veſted in him 
without any previous Admittance; therefore though it ſhou'd be Law that no Action will 
lye for not giving 2 Right, yet certainly an Action muſt lye for Defrauding and Hindring 
2 Man to enjoy a Right that he hath. = 7 
When any Statute requires an AR to be done for the Benefit of another, or to forbear 
che doing of an Act, which may be to his Injury, though no Action be given in expreſs 
Terms by that Statute, for the Omiſſion or Commiſſion, the general Rule of Law in all 
ſuch Caſes is, That the Party Injured ſhall have an Action, Coke 10. Rep. 75. The Caſe 
f the Marſhalſea, 12 Rep. 100. Co. Mag. Car. 118. This is a Maxim Allowed and Ap- 
ved of in all Ages. 5 
There is the ſame Reaſon where the Common Law gives a Right, or Prohibits doi 
2 wrong: But in this Caſe an AQ of Parliament is not wanting, for the Statute of Wept. 1. 


| Cap. 5. EnaQts, That Elections ſball bo Free, it Ly who hath a Right to Vote be hindred by 


him 


te — —— ——— — 
— —— 


(6) 
him, who is to take his Vote, or to manage the Election, that Election is not Free, ſuch 
an Impediment is a manifeſt Violation of that Statute, as well as an Injury to the Parry 
whoſe Vote is refuſed. This Statute of ef. 1. thews what Opinion the King and Par- 
liament had of the great Conſequence it was to the whole Realm, that People ſhou'd 
hive their Freedom in Choice; and though the Common Law was the ſame before, as 
Appears even by the Statute it ſelf, the words whereot are, Elections ought to be Free, 
vet it was Judged neceſſary to add the Sanction of an AQ of Parliament thereunto , The 
King commandeth upon great Forfeiture , That no Great Man or other, by, Force of Arms. 
or by Malice, or Menaces , Hall diſturb any to make Free Election. The Deſendanrs did 
not by force of Arms drive the Plaintiff away from the Election, nor by Menaces detert 
him, but they did Malicioufly hinder him, (6 it is Charged by the Plaintiff in the De- 
claration, and it is found by the Jury to be done by Fraud and Malice) and ſo the De- 
tendants are Offenders within the very words of the Statute of Veſt. 1, Where the Law is 
fo clear as to the Right, and the Ducy fo ſtrictly enjoy ned by Act of Parliament to be 
obſerved, it izems 4 great Preſumption to make it but a light thing. Ps 
It being apparent that the Plaintiff had a Right, and that the Defendants have done 
him wrong, and that by Conſequence of Law he muſt have ſome remedy to Vindicate his 
Right, and to repair the Wrong. „ OOTY SH 8 
III. The third thing to be ſhewn is, That the remedy the Plaintiff purſued by bringing 
this Action, is the proper remedy allow'd by the Ancient Law of England. | 
This Action is that which is called in the Law, an Action upon the Caſe, that is, founded 
upon the particular Caſe of the Party Injured.  _ 3535 P 
The Law in all Caſes of Wrong and Injury hath provided Proper and Adequate Remedies. 
1. Whena Man is Injured in his Perſon, by being Beaten or Wounded, the Law gives 
him an Action of Treſpaſs, Aſſault and Battery; if by being Impriſoned, an Action of 
talſe Impriſonment. Re IE „% Ow Wy 
2. If his Goods be taken away, or Treſpaſs done unto his Houſe or Lands, an Action 
of Treſpaſs lyes to repair him in Damages. . 1 92 
3. It a Man hath a Franchiſe, and is hindred in the Enjoy ment thereof, the proper re- 
medy is by an Action upon the Caſe, _ 5 5 No 
The Plaintift in this Calt hath a Priviledge and a Franchiſe, and the De fendants have 
odor him in the Enjoyment thereof, in the moſt Eſſential part, which is his right of 
YOUNgP. . 55 | HH | | | 1 
5 Vhere any Officer or Miniſter of Juſtice intruſted with the Execution of the Proceſs 
ol Law does an Injury, an Action of the Caſe lies againſt him. If the Sheriff will not Execute 
a Writ by Arreſting the Party Defendant, or taking his Goods, the Plaintiff ſhall have his 
Action upon the Caſe, becauſe he refuſed to do his Duty to the Plaintiffs Damage. 
The Precept which the Defendants received from the Sheriff in this Caſe, was found- 
ed upon the King's Writ, and the Defendants are Commanded to cauſe Two Burgeſſes to 
he Elected tor the Borough of Aylsbury, of which they are to give Notice, and to admit 
every one who hath a Vote to make uſect it; if they refuſe any Man to Vote, who hath 
.a Right, they act contrary to the Duty of their Office. 0 1 3 2 
It was Obſected, That it did not appear that the Perſons for whom the Plaintiff Voted 
were klected, nor that they wou'd have been Elected if his Vote had been Admirred. = 
The Anſwer is, Thac it is not material whether the Perton, for whom the Plaintiſt 
Voted, was choſen, or wou'd have been choſen, if his Vote had been taken; his Right and 
Priviledge is to give his Suffrage, to be a Party in the Election, if he be Excluded from 
Ko he is wronged, though the Perſons tor whom he: wou'd have given his Vote were 
- \Jreted. Op | 5 8 . Toa 
The Right of Action muſt Accrue upon the Refuſal of the Vote, and is never to be 
made better or worſe by the Return, which is a matter ex poi? facto. 
t was {aid in the Arguing this Caſe, Thar the Plaintiff had no Damage, or at leaſt, 
that there was no ſuch Injury or Damage done to him as wou'd ſupport an Action. 
The Anſwer to that is, Thar the Law will never imagine any ſuch thing as Dbyuz4 
fine Damno. Every Injury imports Damage in the Nature of it. If a Man Pick a 
Lock, and come into an Houſe without the Conſent of the Owner, perhaps there is no 
Pecuniary Damage done to the value of a Farthing, yet the Owner ſhall have an Acti- 
on againſt him, and recover Damages for the Invaſion of his Poſſeſſion and Property. 
There are many Caſes of the ſame nature, which have been determined upon this 
Ground. In the Caſe between Turner and Staring, 24. Car, 2. in Com. Ban, and afterwards 
in Bay, Reg. The Plaintiff Turner, amongſt others, ſtood to be one of the Bridge-maſters 
London. Bridge, which Officer is to be FleQted by a Common-Hall of the City ot 


London: 


* 
= 
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London: The Queſtion was, Who had the greateſt number of Voices? The Plain 


demanded the Poll; and the Detendant, being then Lord Mayor ot Lowdon, ' retuled 
it: It was Adjudged, That the Action was Maintainable tor retufing the Poll; be 
cauſe every Candidate has a Right to have it; and tho' perhaps it the Poll had been 
granted to the Plaintiff in that Action, it might have been againſt him, yet the 1c: 
nial of that Right was a good Ground of Attion. | 
Upon the ſame Reaſon, the Caſe 29 F. 3. 18. was determined; and alfo the Caſe of 
Hunt and Dowman, 2 Cr. 478. 2 Rolls. 21. „ | | 
It is Apparent by what has been faid, That the Plaintiff in this preſent Catz hath 
been Injured, in being denied his Right; and no good Reaſon can be Athgned that to 
affects this Caſe, as to make it Difter from other Caſes; though to that purpole ſcvetal 
Matters were Urged and Inſiſted upon. As firſt that this would be the Occahon of 
many Actions. e . #4; 
I that be fo, there is the greater reaſon to Support this Action, to puniſh the many! 
Wro gs that have been done, which will prevent any more of the like nature. It 
Ottences multiply, Remedies againſt them ought to be advanced. If other Officers ot 
Boroughs have been, or ſhall be Guilty of the like Misfeaſances as theſe Det nts 
have been, it is fit they ſhould be liable, as theſe Defendants are, to make Sarizzactio:, 
It one Man be Beat and Impriſoned, is it any objection againſt his having an Action, 
becauſe all others who ſhall be as evilly treated as he hath been, ſhall have the hke 
Remedies ? The only Means to hinder Corruptions that will ſoon become trequenr 
among thoſe Officers of Boroughs and Corporations, is, To let them ſee that they 
are obnoxious to the Law, and that their Purſes muſt make Satisfaction to all whom 
they ſhall Injure in this manner. It is true, It one Act which trends to the Imury of. 
many Perſons, be Committed, no one Perton Injured ſhall be allowed to have an 
Action, becauſe the reſt might have rhe fame. Co. 5. Rep. 7 2. I ithrams's Caſe, 3 Cr. 654: 
Fineux ver” Hovenden. The Caſe of not ſaying Divine Service in a Chapel of a Manser 
to the Lord and Tenants z or for ſtopping of a Lane or Common-way, becauſe the 
Defendant for one Act would have a multitude of Suits againſt him, the Injury alike 
affecting a Multitude: But the retuſal of every Vote is a diſtinct Ack: The Parry 
grieved, whoſe Vote was denyed, can only bring an Action tor the Refuſal z the others 
Whoſe Votes were admitted, are not concerned. And if an Officer denies an Hundred, 
who have a Right, theſe are a Hundred ſeveral Wrongs, for which he ought to be 
liable to as many ſeveral Actions. As if a Man will make ir his bulinels to fling Stones, 
and ſhall hit a Hundred ſeveral Men, he muſt make Satisfaction to them all: But ſure- 
ly this is ſo far from being an Objection, that ie is a ſtrong Argument to ſupport 
the Action: For if the Mayor or Bailiff of a Borough ſhall have liberty to retule 
Men who have Votes, he can eafily make a Majority ro Vote on his fide, and then, 
What will become of EleQions? ,,The Officer will Return him that is Elected by a Ma- 
Jority of his own making, by Excluding the Votes of others that have Right. 


This would Encourage Officers to be Partial arid Corrupt, and to Return ders 


Perſons to be Elected in that manner, who ar lealt muſt have Poſſeſlion of Scars in 
the Houſe of Commons for fome time, and give Voices in the making of Laws; and 
impoſing of Taxes, until the Right of Election be determined. nf Va, 
And tho' upon hearing the Cauſe in the Houſe of Commons, this Matter may be 
ſet right at laſt. yer, what can Compenſate for the Miſchief that may be done ro the 
Kingdom in the mean time, by the Votes of thoſe who ſhall be Partially Recurned , 
and are not the Repreſentatives of the People of the Place who are to chuſe 
_ them? 5 Try 0 
Belides, the foretnentioned Rule againit Multiplying Actions is confined to ſuch 
Acts where there is another Remedy ro be had; bur where there is no other Re- 
medy but an Action, the Wrong-doer muſt anſwer to ſo many ſeverdl Actions as 
there are Perſons Injured. Suppoſe a Man will Plough up the Ground in which 
2 Hundred Perſons have a Common, he muſt anſwer all their Actions. It the ln. 
habitants of a Town have a common Watering-Place, and a Stranger flops the Cut 
rent, whereby the Water is diverted, every Inhabitant ſhall have his Action, becauſ? 
there is no other Remedy. | 25 6 | 1051 
The Injured Plaintiff in this Caſe has no other Remedy beſides this Adtion 5 n9 
Indictment lies, becauſe it is a perſonal Wrong to the Party, and no Wrong to the 
Publick, but only in the Conſequence of it, as an evil Example, which tends o 
the Encouragement of other ſuch Officers to commit the like Tranſgreſſions- Nor 
is there any danger to an Honeſt Officer, that means to do his Duty; for _—_ 
| | there 
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there is a real Doubt touching the Parties Right of Voting, and the Officer makes uſe 
of rhe beſt means to be informed; and it is plain, his Miſtake aroſe from the 
Difficulty of the Caſe, and not from any Malicious or Partial Deſign, no Jury will 
find an Officer Guilty in ſuch a Caſe, nor can any Court Direct them to do it; for 
it is the Fraud and the Malice that Intitles the Party to the Action: In this Caſe, 
the Defendants knew the Plaintiff to be a Burgeſs, and yet Fraudulemly and Ma- 
Iiciouſly hindred him from his Right of Voting; and Juſtice muſt require that ſuch 
an Obſtinate and Unjuſt Miniſterial Officer ſhould not Eſcape with Indemnity. 5 

That the Officer is only Miniſterial in this Caſe, and not a Judge, nor Acting in a 
Judicial Capacity, is moſt plain; his buſineſs is only to Execute the Precept, to Af: 
ſemble the Electors to Make the Election by Receiving their Votes, Computing their 

Numbers, Declaring the Election, and Returning the Perſons EleCted : The Sheriff, 
or other Officer of a Borough is put to no Difficulty in this Cafe, but what is ab- 
ſolutely neceſſary in all Caſes. If an Execution be againſt a Mans Goods, the Sheriff 
muſt at his peril take notice what Goods a Man has. Ran ING ne 

Another Objection was made in reſpe& to the Novelty of the Action; it was ſaid, 
Never any ſuch Action was brought. 25 1 . 
In Anſwer to this Objection, it may be ſaid, That probably there have not been 


many Occaſions given for bringing ſuch Suits. It is to be hoped, that very few have 


ever been ſo preſumptuous, às to dare to make an Obſtinate and Malicious Refuſal of 
an Undiſputed Vote. If the Caſe has hapned before, perhaps the Party, out of Con- 
fideration that only ſmall Damages were to be expected, might be diſcouraged, and 
think it better to Acquieſce. And it is probable, the Ill-Deſigning Officer would be at 
leaſt ſo Cautious, as to Refuſe the Votes of ſuch Perſons only, as he thought, by rea- 
ſon of the Meanneſs of their Circumſtances, were unable to Vindicate their Right. It 
is not every one that has ſuch a True Engliſh Spirit as the Plaintiff, who could not fir 
down meanly under a Wrong done to him in one of the moſt Valuable Priviledges of 
an Engliſhman. It is not the Novelty of the Action that can be urged againſt it, if it 
can be ſupported by the old Grounds and Principles of Law : The Ground of Law is 
Plain, Certain, and indeed Univerſal, that where any Man is Injured in his Right, 
oy being either hindred in, or deprived of the Enjoyment thereof, the Law gives him an 
Action to Repair himſelf. Sr poi es = 5 
The Caſe of Hunt and Dowman, which was, 16 Fac. 1. Ann. Dom. 1618. of an Action 
by the Landlord againſt the Tenant, for hindring him from Searching his Houie to ſee 
whether it was in Repair, was never brought before that time; and that of Turner and 
Starling, was not brought till 23 Car. 2. TW SC LE 
The Law of England is not Confined to particular Precedents and Caſes, but conſiſts in 
the Reaſon of them. which is much more Extenſive than the Circumſtance of this or 
1 Caſe. Ratio Legis eſt Anima Legis, & ubi eadem Ratio, ibi idem Jus, are known 
An AQtionagainſt the Maſter of a Ship, for that the Ship, lying in the River of Thames, 
was Robbed, was maintain'd upon the ſame Reaſon as againſt a common Carrier; yet 
ſuch an Action was never known until 23 Car. 2. in the Caſe of Moſs and Slue. 1 Cr 15. 
Jones 93. Palmer 313. Smith and Cranſhaw, an Action of the Caſe was brought for ma- 
 liciouſly, and without any probable Cauſe, indicting rhe Plaintiff of High Treaſon ; this 
was the firſt Action that was ever brought in ſuch a Caſe ; and yet it was adjudged main- 
tainable upon the ſame Reaſon as upon a Malicious Inditment of Felony. 2 Levinz. 250 
Heming and Beal. An Action of the Caſe was brought againſt the Mayor of a Town 
for retuſing the Plaintiff to give his Vote at the Choice of a new Mayor ; and there 
* not any ſcruple made, but that the Action did well lie, tho' that was the Firſt 
recedent. | : EVE: 
It is Granted, That if a Freeman who hath a Right to give his Vote for the Choice of 
2 Mayor be denied his Vote, he may maintain an Action upon the Caſe. 3 
There can be no difference between that Caſe and this, unleſs it can be ſuppoſed 
that the Right to Vote at the Election of a Mayor is of higher Eſtimation in the Eye 
of the Law, than a Right to Chooſe Members to ſerve in the High Court of Parlia- 
ment. 
This Action is not only founded upon the Reaſon of the Common Law, but it hath 
the Sanction of an Att of Parliament, viz. the Satute of He. 2. cap, 24. which ſays, 
That whenſoever from thenceforth it ſhall fortune in Chancery, that in one Caſe a Writ 
is found, aud in a like Caſe falling under like Right, and wanting like Remedy, none is found, 
the Clerk of the Chancery ſhall Agree in making a Writ, and by Conſent of Men Learned 5 
A A OS | | the 
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known Law in all Caſes without Exception. 


x 3 

the Law, a Writ ſhall be made, left it ſhould happen hereafter that the Kings Court might fail 
in Mmiſtring Faftice to Complamants, TOR 

The Objection molt inſiſted on, was, That this is a Matter relating to Patliaments 
and ought to be Determined by the Law and Cuſtom of Parliaments, and for that reaſon 
is not Cognizable in the Queens Courts. | 

In Anſwer to this Objection, it was ſhewed, Firſt, That this Caſe is proper in the nature 
of ir, to be Determined in the Queens Court. 5 

2. There is no other Proviſion made for the Plaintiff, who is highly Injured in his 
Right, but by bringing his Action in the Courts of Law, that have Power to Determine 

of Mens Lives, Liberties and Properties. WER, 
Firſt, The Caſe in the Nature of it, is proper for the Queens Courts. This will be ap- 
parent if rhe ſeveral Rights of Elecing Members to ſerve in the Houſe of Commons be 
Confidered. | $5 1 

The Right of Chuſing Knights of the Shire is founded upon the Electors Free hold, 
Matters of Free-hold are Determinable originally and primarily in the Queens Court, by 
the Rules and Methods of the Common Law, by a Jury Sworn, and by the Evidence of 
Witneſſes upon Oath : And as the Right of the Free-hold is Determinable there, ſo are 
all Benefits, Rights and Advantages depending thereupon, or belonging thereto. _ 

If a Free-holders Voice be Refuſed by a Sheriff, what is it ſhou'd hinder the Queens 
Court from Trying and Determining this Matter, like all other Queſtions of Free-hold, 

by a Jury, upon the Oaths of Witneſſes, or Evidence in Writing, whether the Plaintiff that 
ſuppoſes himſelf pies was a Free-holder or not? 15 

The Right of Chuſing Citizens and Burgeſſes depends either upon Preſcription or 
Cuſtom, or upon Letters Patents, theſe are allo prinuarily and originally Cognizable by 
the Queens Courts: Cuſtoms, and Preſcriptions are triable by the Countrey, that is, by 
a. Jury of Twelve Men of that County where the Cuſtom is alledged to be; This is 
And as ro Letters Patents, if Pleaded Specially, the Court muſt Judge of them; and if 
_ Either Party Conceives the Court hath Judged Amiſs, he hath his Remedy by Writ of 


Error, till at laſt it comes where it will Receive a final Judgment. So that every 
- + Right which an Elector can have, is proper tor the Determination of the Queens Courts. 


There are Various Ways of Election in different Boroughs, but they all Depend upon 
Charters or Cuſtoms, and therefore arc not more difficult to Determine than other Fran- 
chiſes or Liberties which depend upon the ſame Foundations. | 
And whereas it was faid, That by a late Ad of Parliament in the 7 9 8 117.4. the laſt 
Determination of the Houle of Commons concerning the Right of Elections is to be pur- 
ſued, it amounts to no more than this, That the Officer who is to make the Return is to 
take Care to Return him to be Elected, who is Choſen by a Majority of Electors quali- 
hed according to the laſt Determination of the Houſe of Commons ; if he does ſo, he 
incurs no Danger, he is not liable to an Action, but the Houſe of Commons it ſelf 
is not bound by that Rule. Now ſuppoſe the Officer will deny a Man a Vote, who ac- 
_ cording to the laſt Determination there ought to hav? one, and this the Officer did well 
know, what is it hinders him that had Right according to that Determination from bring- 
ing his Action againſt the Officer who hath Injured him? It cannot be the Act of Parlia- 
ment, for the Queens Courts are by Law the firſt and original Ex pounders of the Statutes 
of this Realm; ee — PAD EET PTE. 
But Secondly, There is no other Court or Juriſdiction appointed by the Law of Eng- 
land for Determining the Right and Repairing this Injury, but the Courts of Weftminfer. 
It is a general Rule, That whoever ehr, the juriſdiction of one Court, muſt In- 
title ſome other Court to have a Juriſdiction of that Cauſe, but that is impoſhble to be 
done in this Caſe. | | 
It was ſaid that the Determination of the Right of Elections of Members to ſerve in 
Parliament, is the proper Buſineſs of the Houſe of Commons, which they would be al- 
ways very Jealous of, and this Juriſdiction of theirs is Unconteſted, That they Exerciſe a 
great Power in that Matter, for they oblige the Officer to alter his Return according 
to thelr Judgment; and that they cannot Judge of the Right of Election, without Deter- 
mining the Right of the Electors; and if Electors were at Liberty to proſecute Suits touch- 
ing their Right of giving Voices in other Courts, there might be different Judgments 
which would make Confuſion, and be Diſhonoutable to the Houſe of Commons, and 
that therefore ſuch an Action was a Breach of their Priviledge. 
As to theſe Objections ſeveral Anſwers were, given. 


# 2 It 


( 10 ) 


It was admitted, That the Houſe of Commons exercite a Juriſdiction in determining 
the Right of Election of their own Members, and though the time may be Aſſigned, when 
that Juriſdiction wasExerciſed in another place, yet there has been a Uſage long enough to 
hinder that Point from being drawn in Queſtion, eſpecially atter the Sanction given to it 
by the Act mage in the Seventh Year of King Villiam's Reign. 

Bu! though it be true, Thar the Merit of the Election of a Member be 2 proper Sub- 
ject for the Houſe of Commons to Judge of, becauſe they only can give the proper and 
molt cttectual Remedy by Excluding the Uſurper, and giving Poſſeſſion of the Place to 
him who has che Night; yer there is a great Difference between the Kight of the Eleftors, 
2nd the Kight of the Elected; the one is a Temporary Right to a place in Parliament, 
p10 hac vice, the other is à Free-hold, ora Franchiſe: who has a Right to fit in the Houſe 
Commons may be | a gn Cognizable there; but who has a right to chuſe, is a mat- 
te originally Eſtabliſhed, even before there is a Parliament: A Man has right to his 
Free-hold by the Common Law, and the Law having annexed his Right of Voting to his 
} ree-hold, ic is of the nature of his Free-hold, and muſt depend upon it. The fame Law 
that gives him his Right, mult defend it tr him, and any other Power that will pretend 
to cake away his Right of Voting, may us well pretend to take away the Free-hold up- 
on which it depends. 3 | . Os 

To ſay the Plaintiff in this Caſe may apply to the Houſe of Commons is not ſuffici- 
ent, unleſs proved; never any fingle Elector of any County or Borough, did complain to 
the Houſe of Commons, that he was debarr'd of his Vote, and deſite them to determine 
Eis particular Right. Sometimes ſome of thoſe who have Right to choole in a Borough 
have Complained, That Perfons have been Returned by the Officer who were not duly 
Fleited, as being an Injury done to the whole Community of the Borough, to have a 
Perſon without Kight ht there as their Repreſentarive z but this is only to bring the Rie- 

tits of the Elettion in Queſtion, of which that Houſe hath Cognizance, and therefore as 
Incident and Neceſſiry chereto, they may try the Right of Electors, which of them by 


Cuſtom or Letters Patents have Voices, but this is no more than al! Courts have. In the 


Feelefiaſtical Courts which proceed according to the Civil Law, if the Suit be Original- 
ty proper for their Juriſdiction, they have Power to Determine things Foreign thereto, 
as if Letters Patents or Conveyances of Lands come in Queſtion, though primarily and 
originally dererminable in the Courts of Common Law. Matrimony is properly under 
the Juriſdiftion of the Eccleſiaſtical Court, and ita Queſtion ariſes between the ſuppoſed 
Married Parties in their Lite-time, or upon Dower or Baſtardy, it ſhall be 'Tried. and 
Derermined there: But when an Action is brought by a Man and Woman, ſuppoling her 
to be his Wite, if rhe Defendant pleads in Abatement that they were not Married, it ſhall 
be Tried by a Jury where the Action was brought; ſo it any ones Title to Lands depends 
on a Marriage, if an Action be brought to try the Title, the Marriage may be Determi- 
ned by a Jury. This ſhews plainly, That becauſe the Houſe of Commons may Deter- 
mine who are Eleftots, and who are not incidently, and ſo far only as it is neceſſary to 
try the Kight of the Election, it doth not follow, that when the Right of Election is not 
in Queition, they can try the Right of an Flector. PTS 2 
When the Right of the Candidate is Examined in the Houſe of Commons, it is in or- 
der to Determine which Perſon hach the Right io joyn with them in the making of 
Laws, and other Publick Services, and if in Order to the Determining this Point, the 
Houſe of Commons muſt judge of the Electors, they do it only to this purpoſe. But the 
Courts of Law Judge of an Electors Right wholly to another End, as it is a Legal Right, 
to Aſſert chat, and to repair in Damages the Elecor who is wrougtully hindred from Ex- 
ercifting it. This is what the Houſe of Commons cannot do, nor to this day was there 
ever any Application made to them to do it, and it may be realonably ſuppoſed they will 
not now begin to take it upon them. SY We N 
It commonly takes up a great part of the time of a Seſſion to Determine the Caſes of 
Flections, before they can be ſure the Houſe is Compoſed of ſuch as have a Right to fit; 
but ſhould they once pretend to take Cognizance of particular Mens Complaints, in Order 
o decide the Rights of Electors, it would be impoſſible for them to have any leiſure to 
Employ themſelves about the Ardua & Urgentia Negotia Regui, the Safety and Defence of 
the Kingdom, for which the Wrir calls them together. It is granted, That the deciding 
of the Right of Electors is a Matter of great Weight, and in Conſequence concerns the 
Lives and Liberties of the Subjects of England, but the Law hath provided a proper Re- 
medy to be purſued in tie ordinary Methods of Juſtice, a Remedy that is Adequare, 
witere Damages may be Recovered. The Plaintiff in this Caſe knew he had a Right by 
Law to give his Vote, and when he found himſelf deprived of ir, ke reforts to the Law 
: | 


for 
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lor his Remedy : And it is probable moſt of the Eleftors of England will be of his mind, 


and think it for their Intereſt to re ſort to the Courts of Weſtmmfter-Hall, for Alerting this 


great Right of theirs upon occaſion, where they may prove their Caſe by Witneſſes upon 


Oath, and have their Damages Aſſeſſed by their Country-men duly ſworn,nothing of which 


can be done, if they are to ſeek for a Remedy in the Houſe of Commons. 
Where a Man is Injured, if he cannot bring his Action to Recover the thing it ſelf, he 
hath Loft by the Injury, the Law will always give him Damages in lieu thereof. 

It was faid in the Debate of this Caſe, Thar Inſtances were to be given where the Party 
Injured did not Recover Damages, as in Caſe where one has a Right of Preſentation, 
and is Diſturbed, he could not Recover Damages at the Common Law, and that was re- 
ſembled to the Right of an Elector, which was ſaid to be only a Right of Nomination. But 
the Anſwer to this Objection is plain, there the Law gives the Party a Remedy to Reco- 


ver the Preſentation, the thing that was taken from him, to which he is reſtored by the 


Judgment; But in the pteſent Caſe there is no poſſibility tor the Plaintiff to Recover the 
thing he has Loſt , which was his Vote ar the Election, for that Election is over, 
and can never be had again, fo that the Plaintiff cannot poſſibly have any Reparation, 
3 it be in Damages, and this ſort of Reparation the Houle of Commons cannot give 
If the Plaintiff and all other Injured EleQtors ſhould be obliged to go to the Houſe of 
Commons for Satisfaction, it may be reaſonably ſuppoſed the Parliament may be Dit- 
 Jolved before it could come to his turn to have his Cauſe Heard, What would be the 
Conſequence of this? if the Plaintiff muſt be thereby without Remedy, Would not the 

Law be Notorioully Detective? and yet none will fay that another Parliament did ever 
take Cognizance of any Injury done upon Account of an Election to a preceding Parlia- 
ment; But ſuppoſe the next Houſe of Commons will Determine it, What endleſs work 


would the Honſe of Commons be Engaged in? For probably the enſuing Election would 
make as many New Queſtions as that which went before, and which the Parliament did 


+ live long enough to Diſpatch. 3 
to what was Objetted that the ſame Matter may come in Queſtion in the Houſe of 


nons where it may be Determined, That this Plaintift hath no Right, © that great 
Confuſion would ariſe from different Judgments in different Courts, it is no more than 


- what may happen every Day in /minſter-Hall, where the ſeveral Courts may be of va- 
rious Opinions upon, the ſame Queſtion, and yet no hurt is done ro the Publick ; nay, 
this is no more than happens often in the Houte of Commons, where the Right of Electi 
on in the ſame Borough is Lecided different ways in different Parliaments, and they dg 
not think themſelves Diſhonoured by ir. | yy 
This contrariety of Judgment can never appear, for the Houle of Commons never gives 
a direct Judgment on this or that individual Electors Right; the Voting is either upon 
a General Queſtion of the Comperitors, or where the Right of Election in the 
Borough is placed, whether all Inhabitants, or thoſe under a particular Qualiſication, 
or whether the whole Commonalty, or a ſelected Number have Voices, and all theſe are 
but ways and means to Determine the Right of Election. LEES 
If rhe Houſe of Commons Judge of the 1 | 
only pro iſta vice, ſo far as it relates to the particular Caſe before them, but ſurely the 
Houſe never thought the Electors Free-hold finally concluded thereby, becauſe he is ng 
Party to that Suit, his Right came not there in Queſtion originally, but conſequentially, in 
' a Cauſe litigated between other Perſons, to which he is no Party, and ir cannot be 


Agreeable to right Reaſon, or the Principles of Law, fer a Mans Right to be conclu - 


ſively Determined in a Cauſe between ether Parties. | 
And after all, where is the Damage to the Publick if there ſhould be a variety in the 
Determination of the Hovſe of Commons, and the Courts of Weſtminſter © It is not im- 
poſhble in the Nature of Things, for the Courts of Law have great Advantages which the 
Houſe of Commons want, they want the help of Juries, and the power of giving Oaths, 


and they ought not to he Diſpleaſed with their ElcQors if they re ſort to Courts provided 
with theſe powers for aſſerting their Right of Election, eſpecially when it is Conſider- 


ed, That the Perſon whoſe Pretenſions the Honfe of Commons approves of, will fir there; 
which is all they are concerned in; They ate the Elected, and it would be ſtrange it that 


ſhould Intitle, them to Challenge the ſole Power of Deciding the Rights of their EleQors, 


which is indeed to chooſe their Electors. IR | 

It was urged as a great Argument againſt the maintaining this Action, That it had 
been Adjudged in the Caſe of Mr. Onflow, in the 33 Year of King Charles the Second, 
That no Action did lie at Common Law for a Falſe Return of a Member to Sit in Parlia- 


mem; 


ight of a particular Elector at any time, it is 


£ bon A . 
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be allow'd to have ſuch an Action. 
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ment; and that in the Caſe of Barnadiſton and Soames it was Adjudged the Candidate 
could not maintain an Action againſt the Sheriff tor a Double Return, and if the Perſon 
Flected to ſerve in Parliament, cannot maintain an Action againſt the Officer, it was 
urged a fortiori, That the perſon Electing, who perhaps is but a Cobler, ought not to 

Ii was anſwered, That the Law of England has no reſpect to Perſons : If an Elector be 
a Cobler, he is a Freeman of Exgland, and has that great Priviledge belonging to him to 
be Repreſented in Parliament. It was remembred with what great Variety of Opinion 
among the Judges, that Caſe of Sir Sam. Barnadi/ton was determined, and what an A- 
larm that Judgment gave to the Houſe of Commons, to ſuch a degree, That in the Seſſion 
of Parliament, 1679. a Committee was appointed to Enquire into it asa Grievance. And 
it was obſerved, That the great Deſign of the Act of Parliament made in the Seventh 
Year of the late King, (which was often mentioned in the Debate of this Caſe to other 


rl es was to Cure the many Inconveniencies ariſing from that Judgment, and the 


udgment in Mr. Onſlow's Caſe, which only followed Barnadiſton's, and was judged upon 
the Authority of ir. But there is no Fre mblance between thoſe Caſes and the Cale of an 
Elector. In Barnadifton's Caſe of 3 Double Return of Members, rhe Reaſon on which the 
Judgment was founded, was, That a Double Return was no Return which the Law took 
Norice of, but was only Allowed of by the Cuſtom of Parliament. When an Officer who 
doubts, makes a Double Return, he ſubmits to the judgment of the Houſe of Com- 
mens, and if that Houſe admits of ſuch a Return, as they had often done, ir would be 


hard the Law ſhould ſubject a Man to an Action for ſubmitting a Matter of Fact, (the 


truth of which the Officer doubts, ) to the Determination of thoſe who have a Juriſdiction 


of the Matter, and N the Manner of ſuch a Return. 


In the other Caſe of a falſe Return of a Member, ſeveral Reaſons may be aſſigned for the 
Judgment, which are not applicable to the Caſe of an Elector, perhaps it might be be- 


cauſe ſuch a Return is 2 manifeſt Injury to every one of the Electors ( tho? principally to 
the Candidate) and therefore it might fall within the Reaſon of Villiams s Caſe abo 


mentioned, That every Elector might Sue him, and therefore none of them ſeverall 
maintain the Action. But there is another Reaſon very obvious, becauſe the Cant 


nas a proper Remedy to Recover his Place from which he is Excluded by the Falſe Re- 
turn; the Right of Election is Cognizable in the Houſe of Commons, there he will Re» . 


cover his Seat in Parliament, which is what the Law has the principal Regard to, and 
there is no Reaſon he ſhould have another Remedy eliewhere.  _ | 

It is abſurd to ſay, the EleQors Right of chuſing is founded upon the Law and Cu- 
ſtom of Parliament; it is an Original Right, part of the Conſtitution of the Kingdom, as 
much as a Parliament is, and from whence the Perſons Elected to ſerve in Parliament 
do derive their Authority, and can have no other but that which is given to them 
by thoſe that have the Original Right to chuſe them; this doth not touch the ſuriſdicti- 
on Claimed and Exerciſed by the Houſe of Commons, to try the Right of the Election of 
their own Members, they who pretend to be admitted to fir there, ought to make out their 
Right to the Houſe, but there is no Ground to infer from thence, that the Houſe hath Power 
to Try or Determine the Right of other Perſons who are not their Members, and do not 
pretend to any place among them. „„ 8 

Ir was ſaid, that if this Action were allowed, there would be a way found out for the 
Lords to let themſelves into to judge of the Right of the Members of the Houſe of Com- 
mons to fit there, and by parity of Reaſon ro Judge of their other Priviledges, as if Acti- 
ons were brought for Words ſpoken in the Houſe of Commons, or other things happen- 
ing in that Houſe, which would be of ill Conſequence. 

But it was ſaid in the firft place, that this Objection was little Applicable to the pre. 
ſent Caſe, becauſe it has no Relation to the fitting of that Member, for whom the Elector. 
who brings his Action, gave his Vote. 5 | © 

And Secondly, If things ate ſo Ordered by the Conſtitut ion of the FMH” Government. 
that the Ultimate reſort in point of Judicature is lodged with the Lords, let the Caſe con 
cern what it will, when it is brought before them by Writ of Error, they are bound tc 
give Judgment one way or other; and as to the particular Inſtance mentioned, relating 
to Words ſpoken in the Houſe of Commons, it was faid there never was a greater attempr 
made upon Liberty of Speech in the Houſe of Commons, than by the Information brought in 
the Kings Bench, 5 Car. I. 2gainft Sir John Elliot, Denzil Holles and Benj amin Valentine, Efqs, 
for Words ſpoke in the Houſe of Commons; they pleaded to the Juriſdiction of the 
Court, as being for what was done in Parliament, and therefore ought not to be Exa- 
mined or Puniſhed elſewhere; bur Judgment was given againſt them, and great Fines 

| C | | impoſed 


iz) 


impoſed upon them, { Go. Car. 181. ] In the Parliament, which met in 1640. theſe pio. 
ccedings were taken into Conſideration with great Warmth, and the 8th. July, 1641. it 
was Reſolved in the Houſe of Commons, That the Exhibiting of that Information was a 


Breach of the Priviledge of Parliament, and that the overruling of the Plea to the Jurif- 
diction of the Court, and the Judginent and all that followed thereupon, was againſt the 
Law and Priviledge of Parliament;and many other ſevere Votes were paſſed. Thus the mattet 
reſted till after the Reſtauration of King Charles the Second; but when things grew tb be 
Jeriled, and there was leiſure to confider of the Conſequences of former Proceedings, 
the Houſe of Commons began to think that thoſe Votes were not to be depended upon 
as a {ufficient Security, in a Caſe of ſo high a Nature, ſince upon Liberty of Speech all 


Parliamentary Debates were founded, and they could not think that great Priviledge ſafe; 


while ſo Solemn a Judgment ſtood in force. Therefore in 1667. the Conſideration of this 
Matter took up a great part of the Seſſion, and the beſt Expedient they could find out was, 


Firſt, to come to a Reſolution among themſelves, that the Judgment Even; Car, 1. in that 


Cate was an Illegal Judgment, and againſt the Freedom and Priviledge of Parliament; and 


then to preſent this Reſolution of theirs to the Lords at a Conference, which was done 


to December, 1667. and to deſire their Concurrence. The next day the Lords Concurred in 
the R-toirition, and at the fame time ( which was the thing aimed at and defired by the 
Houle of Commons) the Lords ordered the Lord Holles to bring a Writ of Error in Par- 
liament, to the end there might be a judicial Determination of that great point, which 
was done accordingly ; and on the 15 April, 1668. that Cauſe coming to be heard in Par- 
lament, the Judgment in the King's-Bench was Reverſed to the great Satisfattion of the 
Houſe of Commons. ID : 1 — 

So little did the Houſe cf Commons entertain jealouſies of this Kind, that they them- 
ſelves reſorted to the Judicature of the Lords, in the manner that has been mentioned up- 
on ſo weighty an occaſion. . = 585 

It was Objected, that many Inconveniencies would follow, it this Action were allow- 


dd; but they were very ſparing in giving particular Inftances of thoſe Inconveniencies. 


Bur nothing is plainer than that by the Plaintifts prevailing in this Action, great In- 


cConveniencies will be prevented, and the Subjects Right and Froperey ſecured againſt the 
Partialities and Corruption of Officers, wito are rruſted in a Matter of ſo great mo- 


ment, as the Receiving and Allowing their Suffrages upon Elections. | 
This tends to encounter Falſe Returns in the firſt Approach, and to have Juſt Returns 
is all the Houſe of Commons ought to deſire. Rn: fo 
How endle$ would the Inconveniencies be, if this Action did not lie? How would 


Occaſions of Complaint be multiplied 2 The Officers who had the Return would be- 
come the Maſters of Elections, and Admit and Reject EleQors as they pleaſed with 
Impunity; For if the EleQtors are anly to ſeek for a Remedy before the Houſe of 
Commons, it would be a Remedy worſe than the Diſeaſe, the greateſt part of their Caſes 

would never be Determined for want of time, and they who could get their Cafes heard, 
could have no Amends, that is, no Damages given them for Reparation of the wrong, 
beſides the Abſurdity of having for the moſt part the Parties to the Injury, thoſe who itt 


by a Falſe Return, Varties to the Judgment. „„ 7 185 

Sc that to deny this Action, is to deny the Benefit of the Law in a Matter of the moſt 

tender Concern to an Exgliſpman. 3 5 

Io pretend it to be a Breach of Priviledge of the Houſe of Commons for an EleQor to 

ſeek for Remedy at Law, if he be wrongfully excluded of his Vote, is very ſttange. 
That certainly can never be efteemed a Priviledge of Parliament that is incompatible 


with the Rights of the People. Every Engliſhman is Intituled to Reparation for the In- 


juries done to his Rights and Franchifes in the ordinary and common Methods of juſtice, 


where the Juries who Try, and the Witneſſes who give Evidence, are to be upon their 
bis Free- 


Oaths. Magna Charta, Cap. 29. is very Expreſs. No Freeman ſhall be Di ſeiſed o 
hold, or Liberties, or Free 22 unleſs by the Lawful Judgment of his Peers, or by the Law 
A the Land. PERS — 

By the Lawful Judgment 9 the Peers in the Caſe of a Commoner, is meant, by à Jury 
of Lawful Men upon their Oaths. ; 


faction, and Aſſerting his Right in the Houſe of Commons; if there be any ſuch Law, 


nor doth the Common Law, becauſe that is conſtant Uſage for Time Immemorial; and 
there is not one Precedent can be produced, that ever any Man upon ſuch an Occafion 
did ever apply to the Houſe of Commons for 5 


«27M... * 


my 
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If one be Injured in ſuch a manner as the Plaintiff in this Action hath been, no man 
can ſay that 75 Legem Terra, by the Law of the Land he can have a Remedy for Satiſ- 


it muſt be either Statute Law or Common Law. No Statute gives him ſuch a Remedy, 


* 5 pon nn ba Re — 


a). 


' My. Wl ay _ January, 1702. the Heuſe of Lords Reverſed the 
Fadgenent. 1 gave * that the Plaintiff ſhould recover. 


This State of the Caſe being Kead and 1 1 ed of, the Houſe came to the follow- | 
ing Reſolutions, ( viz.) 


TT is Reſolved by the Lol Spiritusl At Nope in Par- 
liament Aſſembled, That by the known Laws of this King- 
dom every Free-holder, or other Perſon having a Right to 

give his Vote at the Election of Members to lake; in Parlia- 
ment, and being wilfully Denied or Hindred ſo to do by the 
Officer who ought to ee the ſame, may maintain an 
Action in the 81 s Courts againſt fauch Officer, to Aſſert 
his Right, and Recover Damages for the Injury. 


[T is Reſolved by the Lords Spiritual and Temporal in Par- 
ſiament Aſſembled, That the Aſſerting that a Perſon having 
Right to give his Vote at an Election, and being Hindred 

ſo to do by the Officer who ought to take the fame, is with- 

out Remedy for ſuch Wrong by the Ordinary Courſe. of Law, 
is Deſtructive of the property of the Subject, againſt the Free- 

dom of Elections, and manifeſtly tends to Incourage Corruption 
and Partiality in Officers who are to make Returns to Parlia- 

ment, and to Subſect the Free-holders, and on” TRI . 
their Arbitrary Will and Pleaſure, : 


'T is Reſolved by the Lords Sp iritnal and Temporal i in Parliä- 
ment Aſſembled, That the W v2 Mathew Aſhby Guilty 
of a Breach of Priviledge of the Houſe of Commons, for 

Proſecuting an Action againſt the Conſtables of Avlesbury for 
not Receiving his Vote at an Election, after he had in the known 
and proper Methods of Law, obtained a Judgment in Parlia- 
ment for Recovery of his Damages, is an Unprecedented At- 
tempt upon the Judicature of Parliament, and is in Effect to 


Subject the Law of V land to the Votes of the Houſe of 
Commons, 


I is Reſolved bv the Lords Spiritual oy Temporal in Par- 
liament Aſſembled , That the Deterring Electors from Pro- 
ſecuting Actions in the Ordinary Courſe of Law, where they 

are Peprived of their Right of Voting, and Terrifying: Sette | 

nes, Solicitors, Councellors, and Serjeants at Law from Soli- 
citing, Proſecuting and Pleading in ſuch Cafes, by Voting 
their 10 doing to pe g Breach of Priviledge of the Houle of 

Commons, is a manifeſt Aſſuming a Powerzto' Control the + 

Law, to Hinder the Courſe of We and Subject the Pro- 


perty of En * to the obi Votes f the: Houle: . 


| Commons. 1 3 
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